THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(CIVIL DIVISION)

MISCELLANEOUS CAUSE NO. 0086 OF 2022

INITIATIVE FOR SOCIAL AND ECONOMIC

RIGHTS (ISER) LTD dannni APPLICANTS

THE UNWANTED WITNESS (U) LIMITED

HEALTH EQUITY AND POLICY INITIATIVE LIMITED
VERSUS

THE ATTORNEY GENERAL

NATIONAL IDENTIFICATION & REGISTRATION

AUTHORITY (NIRA) o RESPONDENTS

Before: Hon. Justice Boniface Wamala

APPLICANTS” WRITTEN SUBMISSIONS

Your Lordship,

A. INTRODUCTION.

1.

The Applicants instituted this application by Notice of Motion under
Article 50 (2) of the Constitution of the Republic of Uganda, 1995,
Section 1(2), 3,4 (1) (b), 9 (1) & (4), 13 & 17 of the Human Rights
(Enforcement Act) 2019, and Order 52 Rules (1) & (2) of the Civil
Procedure Rules SI 71—1.

The application is supported by 32 Affidavits of Kiira Brian Alex;
Dorothy Mukasa; Odur Anthony; Dr. Thomas Fisher (An Expert); Dr.
Reetika Khera (An Expert); Diana Gichengo (An Expert); Aryemo
Anna; Chepurai Lomor; Lopeta Paul Kichoda; Chepochepkai Paulina;
Pedun Maria Teresa; Otajar John; Imaling Rose; Akello Irene; Acom
Sarah; Madudu Mary; Asege Marabu; Akum Sofia; Acen Anna; Usutho
Fulabia; Nyiruciba Lucia; Oyikonyiga Yulian; Bitehe Jane; Aume Ketula;
Nafula Jesca; Ajambo Buluma; Anyango Malisella; Nansubuga
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Zeulence; Nakagiri Nakato; Aguttu Mangadalena; Nafula Henderika; &
Okello Yovan.

3. The 15t Respondent filed 3 Affidavits in Reply by Mr. Stephen Kasaija,
Mr. Paul Mbaka, Mr. Shem Mwesigwa, and the 2" Respondent filed 6
Affidavits in Reply by Ms. Rosemary Kisembo, Mr. Jaume Dubois, Mr.
Atukunda Job, Mr. Makwasi Suleiman Wanzala, Mr. Mike Moses
Odhiambo, and Mr. William Loburon. The Applicants filed 1T Affidavit in
Rejoinder by Kiira Brian Alex to all the 9 Affidavits in Reply of the
Respondents.

B. BACKGROUND.

4. The Applicants are Non-Government Organizations whose objectives
are to, among others, promote the respect and upholding of human
rights. The Applicants bring this application for human rights
enforcement in public interest, challenging the exclusionary effects of
the manner of implementing the requirements of Sections 65 (1) (j) &
66 of the Registration of Persons Act, 2015 (hereinafter ROPA), in the

use of the National ID System, in restricting the enjoyment of the rights

of older persons to access Social Assistance Grants for Empowerment

(SAGE) benefits, and restricting access to public health services in

contravention of the right to health. The Application seeks the

remedies enumerated in their Notice of Motion, and expanded upon in
these submissions and as further set out in Issue 4 herein.

C. ISSUES FOR DETERMINATION.

(1) Whether the application is properly before this Honourable
Court?

(2) Whether use of the National ID System, including the National
ID Card, National ID Number (hereinafter NIN), and National
Identification Register as the primary data source and a
mandatory means of identification, under Section 65 (1) (j) &
66 of the ROPA, to access SAGE benefits is exclusionary,
discriminatory, and violates the right to social security of older
persons contrary to Articles 8A, 20, 21, 22, & 45 of the
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Constitution, and Objectives 7 & 14 of the National Objectives
and Directive Principles of State Policy (hereinafter: “National
Objectives”)?

(3) Whether use of the National ID System, including the National
ID Card, the NIN, and the National Identification Register as the
primary data source and a mandatory means of identification,
under Section 65 & 66 of the ROPA, to access public health
services is exclusionary, discriminatory, and violates the right to
health contrary to Articles 8A, 20, 21, 22, 33 (1), 35 & 45 of the
Constitution, and Objectives 14 & 20 of the National
Objectives?

(4) What are the available remedies?

D. SUBMISSIONS ON THE ISSUES.
ISSUE NO. 1- PROPRIETY OF THE APPLICATION BEFORE COURT.

5. The Applicants submit that the application is, both substantially and
procedurally, properly before the court. This is a public interest
application for enforcement of human rights under Article 50 of the
1995 Constitution of the Republic of Uganda (hereinafter the
Constitution). In Kimpi v Attorney General & Anor (Miscellaneous
Cause 23 of 2017) [2018] UGHCCD 92 it was held that public interest
matters can be instituted in enforcement of fundamental human rights.

6. The Applicants seek to enforce the right to social security and the
right to health, along auxiliary rights and freedoms to equality and
non-discrimination, nationality and freedom from statelessness,
and privacy, guaranteed under Articles 8A, 20, 21, 22, 27, 33(1), 35 &
45 of the Constitution, and Objectives 14 & 20 of the National
Objectives.

7. The Applicants submit that Section 3(2)(c) of the Human Rights
Enforcement Act, 2019 allows a person acting in public interest to
institute proceedings under the Act. Black's Law Dictionary defines
‘oublic interest’ to mean “the general welfare of the public that

warrants recognition and protection.” In Muwanga Kivumbi v The
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Attorney General, Constitutional Appeal No 06 of 2011, the Supreme
Court held public interest to mean “... court action seeking remedies
aimed at a broader public good, as opposed to the specific interests
of the individual litigant(s).”

8. The instant application affects a significant number of people (up to
33% of persons with no National ID Card/NIN, thousands of older
persons excluded from SAGE, vulnerable women unable to access
health services), raises matters of broad public concern (poverty
alleviation, functioning of Uganda’s social protection and public
healthcare systems), impacts disadvantaged and marginalised groups
(older persons, women, persons living in poverty, persons with
disabilities, ethnic minority groups and stateless persons), and is a legal
matter which requires addressing pro bono publico (human rights
obligations under national and international law). The application
therefore meets the criteria of a public interest matter set out by
Justice Ssekaana Musa in Aboneka Michael & Anor v Attorney
General (Miscellaneous Cause 386 of 2018) [2019] UGHCCD 188.

9. Moreover, similar cases in other jurisdictions have found that the
administration of a digital ID system, and its impact on marginalised
groups, is an appropriate matter for public interest litigation. See
Republic v Joe Mucheru, Cabinet Secretary Ministry of Information
Communication and Technology & 2 others [2021] KEHC 122 (KLR).

ISSUE NO. 2: ACCESS TO SAGE BENEFITS, EXCLUSIONS AND
VIOLATION OF THE RIGHT TO SOCIAL SECURITY OF OLDER
PERSONS:

10. The Applicants submit that the Government’s adoption of the “National
ID System” (which hereinafter refers to the National ID Card, NIN, and
the National Identification Register), as the primary data source and
mandatory means of identification for Social Assistance Grants for
Empowerment (SAGE) beneficiaries is exclusionary and discriminatory
against eligible older persons. This violates the rights of eligible older
persons to social security protection.
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1.

12.

The right to social security protection is recognized in numerous
international instruments to which Uganda is a State Party. The
Respondents are bound to uphold Uganda’s obligations under Article
22 & 25 of the Universal Declaration of Human Rights of 1948
(UDHR); Article 9 & 11 of the International Covenant on Economic,
Social and Cultural Rights (ICESCR); Article 28 of the Convention
on the Rights of Persons with Disabilities (CRPD); Article 14 (2)(c)
of the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW), Article 26 of the Convention on the
Rights of the Child (CRC); and of numerous provisions of the African
Charter on Human and People’s Rights (ACHPR), including Articles
4,5, 6,15, 16, & 18(1-4).

SAGE is a social protection program implemented by the Ministry of
Gender, Labour and Social Development (MGLSD)." The primary
objective of SAGE is to improve the wellbeing of older persons and
their families.2 SAGE is implemented under the legal framework set out
in the National Policy for Older Persons (2009),° which provides for

Guiding Principles of a human rights based approach, equity and
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